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• Anti-Corruption Enforcement: Recent Developments

• US-Russia Sanctions: Recent Developments & Implications

• US Actions Against Imports Produced with Forced Labor

• Investor-State Arbitration Developments: CIS Focus
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Anti-Corruption 

Enforcement: Recent 

Developments

Brigida Benitez



• Looking back at 2020:

• Overall enforcement down

• Record-breaking corporate penalties

• Individual enforcement slowed due to pandemic

• Perceived gap between enforcement actions against US and foreign-based 
corporations is closing

• 1/3 of companies facing charges in 2020 were foreign

• DOJ and SEC issued second edition of Resource Guide to the US Foreign Corrupt 
Practices Act – first major overhaul since its issuance in 2012

• Pandemic creating new challenges

• Companies should identify and address areas of heightened anti-corruption risks 
created by COVID-19-related circumstances and revisit any COVID-19-related 
changes to compliance efforts
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FCPA Developments



• Increase in Corporate Penalties

• Multi-jurisdictional investigations and coordinated resolutions with 
foreign authorities

• Increase in individual prosecutions
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Trends in FCPA Enforcement



• World Bank and other International Financial Institutions (IFIs) have established 
anti-corruption investigative and sanctioning mechanisms

• Investigations and sanctions regime applies to third-party contractors and 
consultants and those working with them 

• Results can be costly for companies doing business on IFI projects

• Public debarment and cross-debarment

• Hefty fines

• Parallel investigations resulting from cooperation with national authorities

• Ukraine, Russia and the other CIS countries all currently have companies and/or 
individuals on the World Bank public sanctions list
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World Bank Investigations and Sanctions



US-Russia Sanctions: Recent 

Developments & 

Implications

Meredith Rathbone
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Key Types of US Sanctions Present in Russia/CIS

Comprehensive 
Sanctions

Targeted Regimes, 
Entities, or Individuals

Targeted Activities or 
Issue-Related
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Recent Developments in Russia Sanctions and Export Controls

Sectoral Sanctions

“Oligarch” and Human Rights 
Sanctions

Chemical & 
Biological 
Weapons

Russian 
Sovereign 

Debt

Election 
Interference 

& Tech Sector

Export 
Controls 

(Military)
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Crimea, Belarus, Western Balkans Sanctions

Crimea

• No new US 
Investment

• No (re)exports
of US items

• No imports of 
Crimea-origin 
items into US

• Similar (but 
different) EU 
restrictions

Belarus

• US revoked 
General License 
for some state 
companies

• US/EU/UK 
Sanctions 
targeting 
government 
officials and 
state-owned 
entities

• EU restrictions 
on airspace use

Western 
Balkans

• June 8, 2021; EO 
14033 

• Targeting 
corruption and 
those who 
threaten peace 
and stability in 
Western Balkans

• Blocking orders; 
visa bans
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Consequences For Those Who Are Designated By USG

Banks restrict 
accounts 

USD or US person 
transactions = 
“frozen” funds 

(need license to 
unfreeze)

“Property” such 
as houses, 

businesses, 
accounts, 

investments 
“blocked”

Restrictions on 
obtaining US 

goods, software 
or services

Counterparty 

“de risking” for 
fear of becoming 

sanctioned



• Sanctions and export controls designations are not (necessarily) forever!

• Process for seeking delisting:

• File a petition with US Treasury Department’s OFAC or US Commerce Department’s BIS 

• Typically involves providing significant information and documentation to the regulatory 
agencies about the alleged conduct at issue

• Must generally demonstrate:

• Incorrect facts

• Changed factual circumstances

• Changed policy considerations

• Important to be accurate and transparent

• Expect to get a lot of questions from the regulators; sometimes a meeting

• Not a fast process
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Sanctioned Parties – Delisting Efforts
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How Might Sanctions Affect Me?

You 



Due 
diligence 
questions

Legal or 
contractual 

limits on 
use of items 
or services

Inability to 
procure 
goods or 

technology

Banking or 
insurance 

limitations

Shipping 
complications

Risk of 
being 

blacklisted



US Actions Against 

Imports Produced with 

Forced Labor

Eric Emerson



• What constitutes “forced labor”

• Punishment or penalty for nonperformance

• Involuntary

• Potential enforcement actions

• Withhold Release Order (WRO)

• Information reasonably indicates that import is produced with forced labor

• Goods are detained at the port but can be re-exported

• Finding

• Information conclusively indicates that import is produced with forced labor

• Goods will be excluded from the United States or seized

• Civil Penalties

• Monetary penalties can be assessed against US importers of goods produced with forced labor

• Agencies involved

• US Customs and Border Protection  (CBP): issues WROs and Findings; detains/seizes goods at the border

• US Department of Labor and US Department of State: provide information on labor conditions and human 
trafficking
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Overview



• China: Dalian Ocean Fishing Co. and Lien Yi Hsing No. 12

• WRO on seafood

• China:  Xinjiang Production and Construction Company

• WRO on cotton

• Malaysia: FGV Holdings Berhad

• WRO on palm oil

• China: Inner Mongolia Hengzheng Group Baoanzhao
Agriculture, Industry, and Trade Co., Ltd

• Finding on stevia
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Recent Enforcement Actions



• Increased scrutiny of imports from Xinjiang

• Potential statutory restriction

• Expansion of enforcement beyond China

• Case pending on Turkmen cotton since 2018

• DOL is monitoring forced labor in Kazakh and Tajik cotton 
sector

• Increased scrutiny by US companies on forced labor in 
supply chains

• Elimination by Uzbekistan of forced labor in cotton 
industry
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What’s Next?



Investor-State Arbitration 

Developments: CIS Focus

Matthew Coleman



• Under investment protection treaties, states promise to accord each other’s “investors” and their 
“investments” certain treatments in regard to investments in the host state

• Main protections are: (i) fair and equitable treatment; (ii) fair market value in the event of 
expropriation; (iii) agree to submit investment disputes to binding international arbitration

• These protections can be found in bilateral investment treaties (BITs), multilateral investment treaties, 
such as the Energy Charter Treaty (ECT), in Free Trade Agreements (FTA), such as the Treaty on Eurasian 
Economic Union (TEEU), and other instruments, such as the Eurasian Investment Agreement (EIA).

• In summary, investment protection treaties protect investors against state conduct that causes them 
harm. For example:

• The taking (expropriation) of the investment

• Changing the regulatory environment in a manner that is not in line with the investor’s legitimate 
expectations

• Harassing key people in the business

• The unlawful application of sanctions

• The advantage of bringing claims under the arbitration provisions of investment protection treaties are: (i)
investor can avoid the host state’s courts; (ii) no contract with the state is required in order to obtain the 
benefits of the treaty; (iii) if the investor does have a contract with the state, the protections under the 
treaty may be wider than those provided in the contract; (iv) the award issued is likely to be enforceable in 
more states than a court judgment because of the ICSID Convention and the New York Convention.
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Investment Protection Treaties



• The CIS is covered by a number of investment protection treaties and the ICSID 
Convention. Nearly every Member State of the CIS has pending investment protection cases 
against it:

• Azerbaijan: ECT; 44 BITs in force, 10 of which are with CIS Members; ICSID ratification; 1 ICSID case pending 

• Armenia: ECT; TEEU; 39 BITs in force, 6 of which are with CIS Members; ICSID ratification; 3 ICSID cases pending

• Belarus: ECT (provisionally); TEEU; EIA; 56 BITs in force, 7 of which are with CIS Members; ICSID ratification; 3 ICSID cases 
pending

• Georgia*: ECT; 32 BITs in force, 8 of which are with CIS Members; ICSID ratification; 5 ICSID cases pending

• Kazakhstan: ECT; TEEU; EIA; 43 BITs in force, 8 of which are with CIS Members; ICSID ratification; 3 ICSID cases pending

• Kyrgyzstan: ECT; TEEU; EIA; 24 BITs in force, 7 of which are with CIS Members; ICSID ratification; 1 ICSID case pending

• Moldova: ECT; 39 BITs in force, 7 of which are with CIS Members; ICSID ratification; 0 ICSID cases pending

• Russia: ECT (provisionally?); TEEU; EIA; 62 BITs in force, 7 of which are with CIS Members; No ICSID ratification; 0 ICSID cases 
pending, but around 20 cases in other fora (PCA, etc.)

• Tajikistan: ECT; EIA; 24 BITs in force, 5 of which are with CIS Members; No ICSID ratification; 1 ICSID case pending

• Turkmenistan: ECT; 19 BITs in force, 4 of which are with CIS Members; ICSID ratification; 6 ICSID cases pending

• Uzbekistan: ECT; 45 BITs in force, 7 of which are with CIS Members; ICSID ratification; 6 ICSID cases pending

• Ukraine*: ECT; 65 BITs in force, 8 of which are with CIS Members; ICSID ratification; 4 ICSID cases pending
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Investment Protection Treaties



• Treaty shopping – investors not covered by an investment protection treaty that 
is in force can hold their investments through companies of states that do have 
an investment protection treaty with the host state

• This must be done before the dispute arises

• May be subject to denial of benefits clauses being invoked, even after the 
arbitration has been commenced (i.e. clauses permitting the withdrawal of 
treaty protections if claimant is controlled or owned by people from a third 
state and has no substantial business activities in the state in which it is 
incorporated, and also in other circumstances) 

• For example, Article 17 of the ECT was invoked by Ukraine in the case of Littop
Enterprises Ltd & Others v Ukraine six months after the arbitration commenced, which 
the tribunal held to be valid (controversial)

• Watch out for tax issues
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Treaty Shopping



• Trends in investor-state arbitration:

• Investors are being innovative in the way they utilise investment treaties – claim by 
investor against the US in regard to sanctions

• Burford report that in ICSID and UNCITRAL cases in which Awards were issued in 2020, 
the average duration of proceedings was 4.28 years, and for ICSID annulment proceedings 
2.55 years

• Burford report that the average spend on counsel, expert and tribunal fees was US$7.49m

• GAR reports that average costs are coming down incrementally for investors, but more 
significantly for states

• 35% settlement rate for cases

• Wins are approximately 50/50 between investors and states, but annulments are rarely 
successful 

• Costs awards more likely to be based on who won the issues as opposed to “splitting the 
baby” or making each side bear their own costs

• There are record numbers of cases being filed – 54 at ICSID last year, and this year likely to 
be over 60 cases at ICSID
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Recent Trends



• Trends in investor-state arbitration cont.:
• Cases are also being filed outside of ICSID – PCA, SCC, and VIAC has its first case 

this year

• The pandemic is not the cause in the rise of cases being filed

• At ICSID there has been a large increase in applications to annul awards, although 
there has been a huge increase in annulment applications being withdrawn

• More states are drafting their own model BITs – there are now 80 in total

• New treaties make it increasingly difficult for investors to bring claims because of 
the number of pre-conditions that need to be satisfied

• Awards are getting very large – in the billions of US$ in some cases. Concern as to 
whether tribunals have the expertise to deal with quantum

• How will states deal with “crippling compensation”? Will there be a move toward 
something other than fair market value?

• More remote hearings – this is likely to stay at least for hearings not involving 
evidence
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Recent Trends



• Reform is coming
• UNCITRAL Working Group is looking at reform:

• Appeal mechanisms – a standing appeal court is contentious

• Third party funding

• Security for costs, costs, advisory centre for states, and frivolous claims

• Arbitrator code of conduct (double hatting)

• Amendments to the ICSID Rules:
• Focus on efficiency of proceedings

• Security for costs test separate from provisional measures test

• Disclosure of third party funding

• No plans for emergency arbitrators

• ICSID Additional Facility Rules will become more widely available

• Possible ECT amendments:
• Change of scope in coverage

• Intra-EU disputes prohibited
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Reform Possibilities



• Trends in the CIS – generally reflect the trends elsewhere

• There is a general increase in cases

• Mainly in the energy and construction industries

• Cases arising from the annexation of the Crimea continue – over 10 on last 
count, many of which are still pending.  Armenia – Azerbaijan?

• Russia now defends these cases and challenges the awards in court 
(success in French Court in the Oschadbank case, but failure in Swiss Courts 
in the Ukrnafta and Stabil cases)

• We await the Dutch Supreme Court decision as to whether it will uphold 
the US$50 billion Yukos award against Russia

• A second raft of Yukos cases is underway against Russia, but this time from 
management, not shareholders – Yukos Capital v Russian; and Luxtona v 
Russia
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Looking Ahead



• Trends in the CIS – continued

• Sanctions are adding an additional burden to arbitrations

• US law requires arbitrators and counsel to obtain special licences for 
overseas arbitrations concerning sanctioned parties  

• EU law does not require licences for arbitrators and counsel in regard to 
arbitrations concerning sanctioned parties, but payments may be difficult

• Some arbitration institutions expressly stipulate that they may not be able 
to administer some cases concerning so-called prohibited activities – LCIA 
2020 arbitration rules

• Russian law of 2020 appeared to give Russian courts exclusive jurisdiction 
in regard to disputes involving sanction persons and entities and foreign 
entities controlled by them.  Not so if there is a valid jurisdiction clause
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Looking Ahead
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Questions?
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