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Is Kazakhstan ϐinally ready to attract
investments into its electricity sector?
KAZAKHSTAN
By Shaimerden Chikanayev
The capacity market was finally
launched on the 1st January 2019 in
Kazakhstan to encourage investment
for the renovation of old, as well
as construction of new, power
infrastructure facilities. Because of
relevant amendments in the Power Law,
all generating companies in Kazakhstan
must maintain a specific generating
capacity and, correspondingly, the
participants in the wholesale power
market (such as industrial consumers)
have an obligation to pay for the
availability of the specific generating
capacity.
Any investor in the power sector of
Kazakhstan, therefore, can now expect
two diﬀerent sources of income and
compensation for expenses:
1. Proceeds from the sale of electric
power in the free market under
the power purchase agreements
(PPAs) within price caps (such as
the maximum limits to the prices
that power plants can ask for the
electricity they produce) approved by
the Ministry of Energy, and
2. Proceeds from the sale of capacity of
a power plant (such as the availability
of its generating facilities to produce
electricity) to a designated-by-law
single offtaker under the capacity
purchase agreements (CPAs), within
price caps established by the Ministry
of Energy.
Payments under the PPAs would cover
the operating expenses of power plants,
whereas payments under the CPAs shall
cover the capital expenses of investments
in new projects and in the modernization
of existing power facilities.
The Ministry of Energy will determine
annually an anticipated deficit of electric
power, as well as develop and approve a
promising layout of electrical capacities.
To meet the forecast deficit of electric
power, if any, the Ministry of Energy
will hold tenders for the construction of
newly-commissioned generating plants
and sign the so-called agreements for
©

the construction of newly-commissioned
generating plants with the tender
winner, fixing the commissioning date
of the generating plants and the tender
winner’s liability for failure to perform or
for improper performance according to
the terms of the agreement.
Within 30 calendar days after the signing
of the aforementioned agreement, the
single offtaker must sign the agreement
with the tender winner to purchase
services to maintain the electrical
capacity of the newly commissioned
generating plants at a volume and on
the terms specified by the Ministry of
Energy.
These legal reforms shall, evidently, give
impetus to new investments into the
electricity sector of Kazakhstan, though
there are still certain legal obstacles that
may impede the process of attracting
foreign direct investments.
The creditworthiness of the proposed
single offtaker, in particular, is still
questionable. For instance, the law is
rather unclear on the enforceability of
indirect state guarantee for contractual
obligations of the single offtaker under
the CPA as currently stipulated in the
Power Law.
Moreover, current laws require CPAs
and agreements for the construction of
newly-commissioned generating plants
to strictly follow standard forms that,
apparently, can make them not bankable.
It is well known that the Ijarah (leasing)
mode of financing is the predominant
mode of financing used by Islamic banks
to fund independent power producer
projects worldwide.
Given the potential of Islamic finance to
support infrastructure development in
Kazakhstan and that new Kazakh
President Kassym-Jomart Tokayev, who
was sworn in on the 20th March 2019, said
he would continue the policies of his
predecessor Nursultan Nazarbayev,
Kazakhstan should try to tap global
Islamic finance.
Shaimerden Chikanayev is a partner at
Grata Law Firm. He can be contacted at
schikanayev@gratanet.com.
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