
#88

T h e  A m e r i c a n  C h a m b e r  o f  C o m m e r c e  i n  K a z a k h s t a n
Ka z a k h s t a n ' s  L e a d i n g  I n t e r n a t i o n a l  B u s i n e s s  A s s o c i a t i o n

 ExxonMobil – Developing Technology 
Solutions

 GE - Towards Digitally-Enhanced Gas Power 
Generation

 Bechtel – A Legacy for Kazakhstan

The Oil and Gas Industry
Confronts Global Challenges

April 2020
SPRING ISSUE  

 NCOC – Kashagan’s Dreams and 
Opportunities

 Ericsson – Private Networks for Industries 

 Honeywell – Behind the Scenes with an 
O&G Worker

 Grata – New Subsoil Opportunities Through Auctions



40 #88/2020

A
R

TI
C

LE
S

NEW SUBSOIL INVESTOR OPPORTUNITIES 
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Lawyer, Subsoil Use Department
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Introduction

If an investor wants to engage in oil and gas exploration 
or production in Kazakhstan, the fi rst step is to obtain a 
subsoil use right (SUR) through a contract (SUC). An 
investor may obtain a SUR either directly (acquiring it 
from a current subsoil user or from the state) or indirectly 
(by buying shares in a subsoil user or its direct or indirect 
parent company (“objects linked to SUR” - Objects). 

Another option is to work in cooperation with a national 
company that has the right to obtain a SUR from the state 
through direct negotiations. Otherwise the SUR can be 
obtained from the state only at auction (Auction). The 
last option is to obtain a SUR or Objects through a public 
sale by a pledgeholder or bankruptcy manager during an 
enforcement process.

Kazakhstan’s Subsoil and Subsoil Use Code dated 27 
December 2017 (Code), which came into force on 29 June 
2018, did not substantially change any of the above options 
except for acquisition of a SUR at auction. The following 
article below outlines how an investor may obtain a SUR 
from the state at auction. 

Auction Procedures

Territory
An Auction may be held only for subsoil sites included on 
the map of territories available for hydrocarbons subsoil 
use in Enclosure 3 of the State Subsoil Fund Management 
Program (Program). The latest version of the map may be 
viewed at https://gis.geology.gov.kz/geo.

If the site of interest is not in the Program, then the Ministry 
of Industry and Infrastructure Development (MIID) may 
be asked to include it in the Program. The formal request 
should contain the coordinates of corner points, type of 
operation (i.e., exploration or production), type of mineral 
(e.g., hydrocarbons), as well as the site’s administrative 
location. MIID will request the opinion of the Ministry of 
Energy (MoE) and, after consideration, either adopt an 
amendment to the Program (including the new land plots) 
or refuse to do so, explaining the grounds for refusal.

Requirements to Participate in an Auction
An investor wishing to acquire a SUR (Applicant) must 
meet the following criteria (Criteria):

• The investor must not be undergoing liquidation, 
corporate restructuring, or bankruptcy;

• The investor must not be in arrears on taxes or other 
obligatory payments to the state;

• The investor must possess fi nancial assets adequate 
to fulfi ll minimal requirements for the volume and type 
of work required on the site during the exploration 
period.

If an Applicant applies for an offshore SUR, then in 
addition to the above Criteria, the Applicant must possess 
professional experience in conducting subsoil use 
operations on Kazakhstan’s continental shelf or inland 
waters, or in the sea outside the territory of Kazakhstan 
(Offshore Experience). Relevant professional experience 
by the Applicant’s shareholder can also be considered 
Offshore Experience if the shareholder owns at least 25% 
of shares in the Applicant.

Under Article 154.6 of the Code, if a SUR is granted for a 
land plot at sea, KazMunaiGas must hold at least 50% of 
the SUR.

Preliminary Stage
If the Applicant meets the Criteria, two types of fi lings may 
be made with the MoE, either:

• an application to hold an Auction, if the Auction has not 
been yet announced (Initiation Application); or

• an application to participate in the announced Auction 
(Participation Application).

The MoE considers the Initiation Application within 20 
business days and the Participation Application within 10 
business days from the date of their receipt.

Auction Arrangements 
If the MoE responds positively to the Initiation Application, 
then it must publish an Auction Announcement 
(Announcement) on its website in Kazakh and Russian. 
The Announcement must contain information outlined in 
Article 95.2 of the Code. If the Auction is for a subsoil site 
for which a SUC was terminated, the Announcement should 
also contain information set forth in Article 95.3 of the Code.

Due to the latest amendments1 to the Code, in case 
of the Announcement, the applicant that has fi led the 
Initiation Application must additionally fi le the Participation 
Application with the MoE to participate in the Auction.

The deadline for fi ling an Participation Application is two 
months from the date of the Announcement’s publication 
(Filing Period).

1  Amendments to the Code dated 30 December 2019.
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The Auction date must be no later than two months from 
the last day of the Filing Period deadline. Anyone interested 
in participating in the Auction may obtain information about 
the Auction during the Filing Period. 

Payment to participate in an Auction is determined by 
the MoE based on the cost of preparing, conducting, and 
summarizing the Auction results.  The payment is non-
refundable.

Conducting the Auction
If no applications to participate in an Auction are received 
or if no Applicant is accepted to take part in the Auction 
(excluding the person who filed the Initiation Application)2 
within the filing period, the Commission3 may cancel the 
Auction within three business days from the final filing 
deadline. If this happens, the SUC is drawn up with the 
Applicant who initiated the Auction.4 The SUC will follow the 
procedure outlined in Article 100 of the Code for a contract 
with the Auction winner, provided the Applicant has paid the 
first instalment of the signing bonus.

The Auction cancellation will be announced on the MoE 
website in Kazakh and Russian within three business days 
from the date of the Commission’s decision to cancel.

Until 1 September 2020, Auctions will be held in a standard 
format, meaning personal participation is required.  After 
this date, Auctions will be conducted in electronic format on 
the MoE website. 

The participant who offers the largest signature bonus wins 
the Auction. Within twenty business days after announcing 
the Auction results, the Auction winner must: 

• pay the signing bonus set by the Auction or, if there was 
only one registered participant – the first instalment of 
the signing bonus;

• send confirmation of the signing bonus payment and 
the countersigned SUC to the MoE.

The Auction winner must also develop a work program 
outlining the work’s scope, description, and deadlines 
during the exploration period and attach the program as an 
integral part of the SUC.

The SUC must contain an annex confirming the site on 
which the subsoil user has the right to conduct hydrocarbon 
exploration and/or production. 

2   The  lawmaker  appears  to  presume  that  the  person  who  has  filed 
the  Initiation  Application  will  automatically  file  the  Participation 
Application.
3  The Auction Commission (from 1 September 2020, the Commission 
for Granting Hydrocarbon Subsoil Use Rights) (Commission).
4 The Code does not address whether the SUC can be signed if the 
person who filed the Initiation Application did not file the Participation 
Application.

Within twenty business days from the date of receipt of the 
signed SUC and payment confirmation from the Auction 
winner, the MoE signs the SUC and sends a signed copy 
to the winner.

If the Auction winner fails to pay the signing bonus and/or 
fails to submit the countersigned copy of the SUC to the 
MoE by the payment deadline, this person loses the right 
to sign the SUC and the subsoil site will again be put up for 
auction. 

Grounds for Voiding the Auction Results
An Auction can be declared invalid by the court upon 
request by a participant or by the MoE for either of the 
following reasons:

• violation of the Auction procedures in the Code, thereby 
affecting selection of the winner; or

• submission of misleading information by the person 
who has signed the SUC, thus affecting the MoE 
decision to admit this person to the Auction.

Auction participants are entitled to appeal the Auction 
results in court on the grounds of the first clause above 
(violation of Auction procedures) within three months of the 
date of publication of the Auction results. 

If the Auction’s validity is challenged before the SUC is 
signed, the signing will be suspended until the court issues 
a decision on the challenge. 

If the Auction is declared invalid, then the SUC signed on 
the basis of the Auction results is also invalid.  If the Auction 
is declared invalid on the grounds set forth in the first clause 
above, the Auction winner is entitled to demand return of 
the signing bonus. 

Conclusion

By comparison with previous subsoil use legislative 
acts, the new Code sets out a more transparent 
procedure for obtaining SUR by Auction. The major 
positive developments are: the opportunity to see 
the territory of all potential Auctions and to include 
the subsoil site of interest in the Program, a detailed 
list of restrictions for potential Applicants, and the 
opportunity to conclude SUCs for exploration and 
production (by comparison with earlier legislation 
where exploration and production SUCs generally 
would have been separate). 

And last, but not least, after 1 September 2020 Auctions 
will be conducted in electronic format.


